
Practical Guidance®

Media M&A Transactions
A Practical Guidance® Practice Note by David D. Burns, Lerman Senter PLLC

David D. Burns
Lerman Senter PLLC

Overview
This practice note discusses various considerations relevant 
to merger and acquisition transactions in the U.S. media 
industry (with a few references to non-U.S. transactions 
as well), including particular areas of focus for a due 
diligence review of the target’s business and corresponding 
analysis, applicable regulatory matters, and key items for 
the discussion, negotiation, and drafting of the principal 
transaction documents.

The introduction and rapid growth of streaming and mobile 
technologies are rapidly changing how we both create and 
consume content, which, in turn, impacts how companies 
monetize content consumption, driving a shift away from 
traditional business models, pricing strategies, and revenue 
streams. These changes have enabled the introduction 
of several new entrants into a space that has traditionally 
been dominated by a few large and established players and 
led to an increase in M&A activity in the media industry, 
with traditional media companies expanding their presence 
in digital and other areas of new media through strategic 
acquisitions, angel and venture capital investors funding 
promising start-ups in the space, and various combinations 
and collaborations between content providers and 
distributors looking to streamline the customer experience.

See also Telecom M&A Transactions and Media Industry 
M&A Trends 2018/19.

Recent M&A Drivers and 
Trends
There are a number of recent developments within the 
media space that both drive innovation and create an 
environment ripe for M&A activity. These include:

• Cord-cutting. More consumers are “cutting the cord” 
and moving away from traditional content consumption 
through cable and satellite subscriptions in favor of 
over-the-top (OTT) video streaming services such as 
subscription video-on-demand providers Netflix and 
Amazon Prime, so-called “skinny bundle” services, such 
as Sling TV (which offer a less expensive, more limited 
array of traditional television channels) and hybrids 
such as Apple TV. A recent study found that 78% of 
U.S. households subscribe to Netflix, Prime Video, and/
or Hulu. The growth in viewership of streaming services 
has accelerated as a result of the COVID-19 pandemic 
and the migration of sports rights to OTT platforms. 
This places particular pressure on traditional media 
companies such as cable and satellite TV companies and 
broadcast television groups, as the legacy multichannel 
video programming distributor (MVPD) “big bundle” 
model becomes less viable and television stations lose 
corresponding retransmission consent revenue. As 
this shift continues, new entrants will move into this 
space and existing content providers will either seek to 
develop independent OTT services (such as Peacock 
from Comcast), incorporate streaming services into their 
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own services (such as Comcast’s offering of Netflix, 
Amazon Prime Video and other OTT services on its 
Xfinity X1 set top box) or seek to acquire the new 
providers. Some broadcast television groups will attempt 
to develop new multichannel over-the-air platforms using 
ATSC 3.0 technology, and those platforms will likely 
consolidate to develop the scale necessary to compete 
with larger media companies or to develop effective 
niche programming. While winners and losers are of 
course uncertain, this massive disruption in the media 
industry will undoubtedly drive M&A activity as media 
companies seek to achieve greater scale, vertically and/or 
horizontally, and to diversify content to meet competitive 
challenges.

• Mobile use. Consumers increasingly rely on mobile 
devices as their primary source of internet access and 
use, which in turn boosts mobile as a primary access 
point for content. As a result, innovators in the mobile 
space will continue to be attractive investment and 
acquisition targets. In addition, as mobile usage increases 
so does the demand for wireless spectrum, which in 
turn is likely to lead to consolidation of smaller wireless 
operators and other owners of spectrum into larger 
ones. Recent Federal Communications Commission 
(FCC) wireless spectrum auctions (including 5G spectrum 
auctions in 2018–19) have helped meet the demand, 
however.

• New distribution platforms. As mobile usage drives 
new forms of content consumption and communication, 
nontraditional content distribution platforms are also 
emerging, particularly as content providers are seeking 
new ways to connect with the ever-desirable millennial 
and emerging Generation Z demographics. For example, 
Snapchat Discover aggregates content aimed at young 
mobile users from a variety of sources. Several media 
companies have also developed branded mobile 
applications in order to provide their customer base with 
personally tailored content. Advertising budgets are also 
continuing to move away from traditional media such as 
print and television in favor of digital and mobile.

• Virtual and augmented reality. New technologies are 
also creating opportunities for new types of content 
usage experiences. For example, in recent years, virtual 
reality (i.e., a simulated environment) has emerged 
as a new area for content development, both in 
the gaming world as well as through collaborations 
between entertainment and technology companies. Live 
sports have also been a growth area for virtual reality 
applications. Augmented reality (i.e., the layering of a 
simulated environment on top of a real environment, for 
example Nintendo’s Pokémon Go and Disney’s Star Wars: 
Jedi Challenges) is also poised to become more prevalent.

Due Diligence
Comprehensive due diligence of the target’s business is a 
critical step in any M&A transaction. Information obtained 
during the due diligence review also informs the negotiation 
of the transaction documents and overall risk allocation 
between the parties. In addition to standard areas of due 
diligence, a few particular items may be relevant to the 
due diligence review of a media company, discussed in 
more detail below. For more general information on the 
due diligence process, see Due Diligence Review Tools in 
M&A Deals and Common Topics of Review in M&A Due 
Diligence.

Capital Structure
There are two variations to the standard common-stock 
equity structure that occur frequently in the media industry:

• Disproportionate voting power. Many media companies, 
including several publicly listed media companies, have 
a dual class or multi-class capital structure in which 
one class (generally that which is primarily held by the 
founders or other significant shareholders) has enhanced 
voting rights and the class purchased by investors has 
either fractional voting rights or no voting rights at all. 
These types of control structures can complicate M&A 
transactions, particularly with regard to stockholder 
approvals. For further discussion of the implications 
of dual class structures, see Hostile Takeover Defense 
Strategies.

• Structures resulting from angel/VC funding. Early-stage 
media or technology companies and other start-ups often 
depend on angel investors and/or venture capital funding 
in the initial years of their growth, which can bring its 
own set of challenges in M&A transactions. VC investors 
frequently require significant minority protections, such 
as antidilution protections, board participation rights, 
and/or veto rights over certain transactions. In addition, 
such investors often require a particular return on their 
investment, which in turn impacts transaction pricing.

Intellectual Property
Thorough due diligence of the target’s intellectual property 
assets is of particular importance for targets in the media 
industry. For many media companies, trademarks (and 
related branding), content (and related copyrights), and IP 
licensing arrangements (both licenses-in and licenses-out) 
are fundamental to the company’s business and revenue 
streams and are therefore likely to also be fundamental to 
a buyer’s interest in the transaction and post-closing plans.

The buyer should use the due diligence exercise to 
understand the complete IP landscape of the target 
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company, identify any areas of risk or liability, and ensure 
that the target’s IP rights are consistent with the buyer’s 
intended use of such IP portfolio following the closing 
of the transaction as well as to verify any aspects of the 
buyer’s valuation that are based on such expected or 
intended uses. A few items in particular to consider during 
the due diligence investigation include:

• Review of complete IP portfolio. Following the due 
diligence review, the buyer should have a complete 
picture of all intellectual property used in the target’s 
business, including any patents, copyrights, trademarks, 
domain names, trade secrets, software, and technology. 
The buyer should also understand which IP is owned vs. 
licensed.

• Confirmation of ownership rights. The buyer’s due 
diligence review should include confirmation of the 
target’s ownership rights in any owned IP, as well as 
whether any registrations are in place or currently 
pending, details of any such registrations, and whether 
any IP rights are being contested by other parties. The 
buyer should independently verify registration information 
through appropriate database searches, even if the target 
company has also provided such information. Ideally, the 
target company will be the sole and exclusive owner of 
all owned IP; if any IP is jointly owned, the buyer should 
review the terms of such joint ownership, as there may 
be restrictions on use or transfer that apply. The buyer 
should also identify any security interests and other liens 
or encumbrances with respect to any owned IP and 
consider how to address such items in the context of the 
transaction (often these are tied to debt arrangements 
that will be repaid at or prior to closing). Finally, the 
buyer should ascertain whether any copyrighted content 
has fallen into the public domain.

• Review of inbound licensing arrangements. The buyer 
should review all inbound licensing arrangements (or at 
a minimum, all material inbound licensing arrangements) 
to ensure that any usage rights are consistent with the 
buyer’s understanding and expected uses for such IP 
following closing. As with due diligence of material 
contracts in general, the buyer should also review the 
term/termination/renewal rights, any warranties and 
indemnities, pricing, and other key terms of such licensing 
arrangements.

• Protections. The buyer should ensure that the target has 
taken appropriate actions to protect its IP portfolio and 
any derivative rights therein. This includes: (1) reviewing 
any work-for-hire arrangements, invention assignment 
agreements, and similar documents entered into with 
independent contractors, employees, and other service 

providers to verify that they are sufficient to grant full 
ownership rights to the appropriate target entity, as well 
as confirming that all such persons entered into such an 
agreement; and (2) evaluating the contracts, controls, and 
other security measures that have been implemented 
to prevent misappropriation or other unauthorized use 
or infringement. If the target has a significant amount 
of copyrighted material, the buyer should also review 
the target’s anti-piracy monitoring systems and controls, 
including understanding how the target responds to 
piracy (e.g., use of digital fingerprinting, use of electronic 
or automated piracy tracking systems, sending take-down 
notices) and the frequency and severity of any piracy 
incidents.

• Restrictions on use. The due diligence review should 
identify any usage restrictions that apply to any owned 
or licensed intellectual property. For owned IP, this 
includes identifying whether any exclusive licenses, rights 
of first refusal, or similar preferential rights have been 
granted to any third parties and if so, the terms of any 
such arrangements. If the buyer anticipates rebranding or 
making other changes to the IP portfolio, this review can 
also be used to confirm whether any restrictions might 
apply to such proposed modifications.

• Consent requirements. IP licenses are generally non-
transferable and typically contain both anti-assignment 
and change of control provisions. Identifying any such 
required consents in these and other material contracts 
is an important part of the due diligence review 
generally, as this will inform whether covenants or even 
closing conditions regarding obtaining any required 
consents should be included in the acquisition or merger 
agreement. If the buyer is a strategic player, it is likely 
that it is also a party to inbound licenses with at least 
some of the same third-party licensors as the target 
company and may have an established relationship 
with such third parties that can help facilitate obtaining 
any required consents or the inclusion of the licensing 
rights under the terms of the buyer’s existing license 
agreements.

• Infringement and other claims. The buyer should identify 
any pending or threatened infringement claims, litigations 
or other similar proceedings relating to the target’s IP or 
alleging that the target is infringing a third party’s IP.

For a further discussion of due diligence for intellectual 
property, see IP Due Diligence.

Data Assets, Cybersecurity, and Privacy Matters
The security of data assets and compliance with applicable 
privacy have become increasingly important to many 
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industries, including the media space. There are a number 
of items to review as part of the due diligence process 
relating to data assets, including the following:

• Overview of data assets. The target should provide 
details regarding:

 o The type and volume of data and information being 
collected (including a complete inventory to the 
extent available)

 o How such information is being collected, including 
the relevant sources and locations thereof

 o Where and how such information is being stored 
(and, if the location differs from the collection 
source, details regarding how such information is 
being transferred)

• Compliance with laws. The buyer’s counsel should 
review all privacy policies, notices, and related 
documentation to evaluate whether the target is in 
compliance with applicable privacy laws and other 
regulations relating to the collection, use, transfer, and 
disclosure of such information. This is potentially a 
complex process because it may involve the laws of all 
50 U.S. states as well as non-U.S. jurisdictions (e.g., the 
General Data Protection Regulation (GDPR) in the EU 
and the California Consumer Privacy Act (CCPA)). As 
a related matter, the buyer should work closely with 
counsel to determine:

 o Whether any modifications to existing privacy 
policies would be required in connection with the 
transaction

 o Whether any notices or other communications would 
need to be made to customers or other third parties 
in connection with the transaction

 o Any limitations on continuing current practices 
relating to collection, storage, treatment, and/
or transfer of data following the closing of the 
transaction

• Storage and security. Buyers should review any 
agreements with any third-party cloud-based or other 
data storage service providers, focusing in particular on 
the security protocols and obligations that apply to such 
storage services, the target’s ability to monitor, audit, 
influence or control such protections, and the frequency 
with which such storage and security protocols are 
being audited. Any discrepancies between any third-
party storage and security protocols and those set forth 
in the target’s policies and procedures or any applicable 
laws should be noted so that appropriate remedial action 
can be requested in connection with the transaction. If 
any particularly sensitive data is being stored (e.g., PII, 

financial information, health information, information 
about minors), the buyer should ensure that storage 
and security protocols comply with any heightened 
protections or requirements that apply to such data. In 
addition, the buyer should review any procedures and 
protocols that will apply in the event of a security breach 
to ensure they are in line with the buyer’s own security 
standards.

• Data analytics. Depending on the nature of the target’s 
business, data analytics tools may be an important source 
of current or future revenue streams. If relevant, the 
buyer should diligence the data analytics tools used and 
how the target implements such tools and utilizes the 
underlying data. If data has been, or is expected to be, 
monetized, the buyer should review the details of any 
such arrangements.

Performance Measurement
Performance measurement metrics often relate to a media 
company’s ability to monetize content, and are therefore an 
important area of the due diligence review. Depending on 
the nature of the target’s business, this may include number 
of views or downloads, ratings, website traffic, number of 
subscribers, social media reach and engagement, keyword 
rankings, and click-through rates. Such measurement 
metrics can also help a buyer determine its valuation for 
the target business even if such items have not yet resulted 
in actual revenue or profits.

If performance metrics are important to the target’s 
business or ability to monetize its content, the buyer should 
review the most current information available regarding 
performance metrics and should also compare this to 
historical performance metrics to identify areas of growth 
or decline. Where a third party reports such performance 
metrics, the buyer should independently verify such metrics 
to confirm there are no discrepancies with the metrics 
being reported by the seller or target. In addition, the buyer 
should look into the source of the performance metrics in 
order to understand what drives the results and the extent 
to which such performance is organic, earned, purchased, 
and/or due to temporary circumstances that may not be a 
reliable indicator of future performance.

Social Media Matters
Social media can be an important aspect of a media 
business and should be included in the scope of the 
buyer’s due diligence review. Specifically, such a review may 
include:

• Social media accounts that the target business uses, 
with current counts of followers, “likes” and similar usage 
information



• Agreements with the relevant social media platform hosts 
to identify any restrictions or requirements relating to 
migration of accounts to the new owner post-closing or 
that might otherwise be relevant in connection with the 
transaction

• How the target uses social media in its business, 
including any recent advertising campaigns, contests, or 
other similar matters (and corresponding participation 
rates or other relevant KPIs)

• The target’s social media policies and practices, including 
any restrictions or guidelines applicable to employees

• How the target handles infringement, including a review 
of any measures in place to ensure that content posted 
by the target on its own social media does not infringe 
the IP rights of any third parties

• How the target manages third-party commentary and 
content, including policies regarding inaccurate or 
objectionable content, and response practices with 
respect to both positive and negative feedback

• Compliance policies and procedures, particularly for 
public companies or other regulated entities that may be 
subject to strict disclosure requirements with respect to 
particular types of information or other regulations

• The team responsible for managing the target’s 
social media presence, including an overview of the 
corresponding obligations of such team and confirmation 
that adequate measures have been implemented to 
ensure that ownership and control over the target’s social 
media accounts is vested in the company and not with 
any individual employee or other service provider

IT Matters
Information technology matters can be an important aspect 
of a media company’s business, particularly as the lines 
between media and technology are increasingly blurred. The 
structure of the transaction may also inform the necessary 
level of due diligence of the target’s IT systems and 
assets; for example, integration of IT services in a merger 
transaction may be more extensive than in an asset deal. A 
few key areas to focus on during diligence include:

• Identifying the target’s current IT systems and equipment, 
including whether such items are proprietary or 
otherwise owned or instead licensed or leased from third 
parties (and, if licensed/leased, copies of any relevant 
agreements)

• Maintenance practices, scheduled upgrades, and other 
similar actions to keep IT functional and current

• Whether any IT systems are licensed to third parties

• Technology infrastructures used, including copies of any 
third-party arrangements to the extent corresponding 
services are outsourced

• Back-up or redundant systems, including disaster recovery 
or similar plans

• Security controls, including details of any third-party 
service providers that have access to the target’s system 
and the measures taken by the target to ensure that 
such access is in compliance with any confidentiality 
requirements, privacy laws, and other applicable rules, 
regulations, policies, and procedures

Material Contracts
As with any M&A due diligence exercise, material contracts 
should be reviewed to identify:

• Any provisions that will trigger rights or obligations as a 
result of the transaction (e.g., change of control or anti-
assignment provisions)

• The term and renewal provisions, as well as any early 
termination rights

• Any indemnity obligations or similar areas of potential 
liability

• Any warranties, guarantees, or similar obligations

• Any preferential rights such as exclusivity, rights of first 
refusal or negotiation, or “most-favored-nation” provisions

• Any non-competes or similar restrictive covenants

• Details of applicable fees and pricing, including payment 
schedules

For media transactions, in addition to any IP licenses (as 
discussed in more detail above) key contracts to review 
include:

• Programming agreements and agreements with content 
providers

• Distribution agreements (e.g., network affiliation 
agreements with cable and satellite providers, agreements 
with internet and mobile distributors) or arrangements 
(e.g., retransmission consent arrangements)

• Advertising revenue and representation agreements

• Employment agreements with key employees including 
talent

• Agreements granting ongoing rights to talent to 
participate in the proceeds of exploitation of content

• Agreements with software or application developers

• Production or similar agreements

• Technology license, transfer, and assignment agreements



• Agreements with ratings agencies or other third parties 
responsible for tracking performance metrics (e.g., 
Nielsen, Comscore)

• Agreements with performing rights organizations, 
publishers or similar service providers (e.g., ASCAP, BMI, 
SESAC, GMR)

• Merchandising or other consumer products agreements

• Agreements with any social media platforms or related 
arrangements

• Joint venture, strategic alliance, and corporate partnership 
agreements

• Local marketing agreements (if the target owns any 
television stations), joint sales agreements, shared 
services agreements, or channel sharing agreements

• Technical services agreements, such as those providing 
for channel uplink and downlink

• Any other agreements that are material to the target’s 
business or operations

Commercial Audits
Contractual arrangements in which the target makes 
payments to, or receives payments from, a third party 
based on a user count or number of downloads often 
grant the third-party payee audit rights with respect to 
the factors relevant to such payments (e.g., rights of a 
television station group to audit the number of MVPD 
subscribers in a retransmission consent agreement). The 
buyer should identify whether any such audits are currently 
pending or have occurred in the past (and if so, with what 
frequency and what outcome), as well as whether any 
audit rights that have not been exercised with respect to 
contractual arrangements for the current or prior years 
remain in effect. Depending on the likelihood of an audit 
(e.g., based on past practice) or the financial impact of a 
corresponding purchase price adjustment, the buyer may 
want to modify its valuation of the target or, alternatively, 
consider requesting a special indemnity with respect to 
any such adjustments. Thus, having a good understanding 
of any such audits as part of the due diligence review can 
help to more appropriately define the impact on valuation 
or formulate the parameters for such an indemnity.

Employee Matters
Several components of the media industry involve use 
of a workforce that is part of a union, guild, or collective 
bargaining arrangement. These arrangements should be 
reviewed in detail, as they may impose various obligations 
on the parties in connection with an M&A transaction 
such as consultation with the appropriate governing 
bodies regarding the transaction, possible renegotiation of 

contract terms, and limitations on the treatment of relevant 
employees in connection with the transaction. The buyer 
should also request:

• An overview of which employees are affiliated with 
which organization, including job titles and the number of 
individuals serving in each function

• Information on any past, pending or threatened claims or 
grievances submitted by any employees to the applicable 
body or authority within the last one to three years, 
including copies of any pending arbitration or other cases

• Details of any collective bargaining agreements to which 
the target is party

• Details of any recent contract negotiations

• Details of any recent strikes or similar actions

• Details of any other labor-related matters that may be 
material to the current employee base or the transaction

The buyer should also review currently in force employment 
agreements, particularly those that contain change in 
control or “golden parachute” provisions.

Regulatory Matters
The primary regulatory body relevant to U.S. media 
companies is the Federal Communications Commission 
(FCC). If the target holds any FCC licenses (or licenses 
issued or granted by equivalent international regulatory 
bodies), the buyer’s review should include:

• Review of any FCC or other media licenses to confirm 
ownership information, license status, and license term/
renewal dates and related requirements, as well as any 
quotas, broadcasting requirements, or other obligations or 
restrictions that apply to the target

• An independent search of the FCC’s database (or other 
applicable database, where possible) to confirm that 
information is consistent with information provided by 
the target in connection with the license

• Copies of any correspondence between the target (or its 
owners) and the FCC or other applicable regulatory body 
in the last one to three years

• Information to evidence that all license fees and other 
payments owed to the applicable regulatory authority 
have been timely made

• Details of any licenses that terminate upon a change in 
control

• Details of any current or past instances of noncompliance 
with regulatory requirements which could result in 
enforcement action or impact renewal of governmental 
licenses



• Details of any pending or threatened litigations or other 
proceedings relating to the licenses held. The buyer 
should involve appropriate regulatory counsel (including 
local regulatory counsel if the target has any non-U.S. 
media licenses) to assist with the review and analysis of 
this information

Regulatory counsel can also help assist the buyer in 
determining whether its planned uses for the target’s 
media licenses following the completion of the transaction, 
including any desired modifications to the programming 
schedule, branding, or other items relating to broadcasting, 
will be permitted under the terms of the licenses and 
applicable law.

COVID-19 Pandemic-Related Matters
The COVID-19 pandemic has substantially impacted the 
manner in which many companies, including those in the 
media industry, conduct business. In addition to assessing 
the impact of the pandemic on current and projected 
revenues and expenses, there are a number of diligence 
concerns that are created or heightened due to the 
pandemic and the anticipated changed nature of operations 
in a post-pandemic environment. Steps taken in due 
diligence in response to these concerns may include:

• Review of the target’s policies regarding workplace 
operations and employee safety and leave, including 
compliance with federal and state laws and executive 
orders passed in response to the COVID-19 pandemic 
(e.g., the Families First Coronavirus Response Act)

• Review of whether any reductions-in-force, furloughs, 
reductions in compensation or benefits and remote work 
arrangements have been implemented in accordance with 
applicable laws (e.g., WARN Act issues; performance of 
discrimination testing for benefits plans)

• Review of the impact of pandemic-related reductions 
in revenues on the target’s ability to perform under 
material contracts, potential liability resulting from 
nonperformance, and consideration of the extent to 
which force majeure clauses may mitigate such liability

• Confirmation that the target’s IT systems are adequate 
for remote working needs, including hybrid work 
environments involving remote and in-office work post-
pandemic

• Review of target’s plans and policies regarding need for 
office space, remote working policies, and other matters 
post-pandemic

• Review of any Paycheck Protection Program loans to 
determine target’s eligibility, use of proceeds, and ability 
to withstand SBA audit process

Antitrust Considerations
Media M&A deals often exceed the deal value threshold 
that triggers a filing requirement under the Hart-
Scott-Rodino (HSR) Act. See Merger Review Antitrust 
Fundamentals for a more detailed discussion of this 
filing requirement. In addition, where companies with a 
global presence are involved in the transaction, antitrust 
notifications, and filings may be required in other 
jurisdictions as well. Note that non-U.S. antitrust filing 
or notification requirements may be triggered based 
on exceeding revenue (aka “turnover”) thresholds in a 
particular jurisdiction (notably China and the EU) even if 
the transaction doesn’t have any meaningful nexus to that 
jurisdiction and can be required even in minority investment 
transactions. Both the buyer and the seller should consult 
with antitrust counsel early in the transaction process to 
identify filing and notification requirements and the impact 
such requirements will have on transaction timing. Revenue 
information for the parties and their parent companies 
(as well as other entities within the same control group), 
broken down by country, is often necessary to complete 
this analysis and should be among the buyer’s due diligence 
requests.

In addition to identifying filing and notification 
requirements, the parties should also be aware of antitrust 
limitations that may apply to the due diligence review and 
other phases of the transaction process (for example, if the 
parties compete in the same markets, the establishment of 
“clean teams” made up of non-operational personnel may 
be necessary to conduct the due diligence process). Parties 
should also pay attention to areas of overlap between their 
businesses to determine whether the combined market 
share in such areas could raise antitrust concerns. See Due 
Diligence: Antitrust Issues, Integration Planning: Antitrust 
Considerations, and Merger Review Antitrust Fundamentals 
for a more detailed discussion of antitrust considerations 
throughout the deal process and ways to address such 
concerns. In the event of any significant areas of overlap 
between the parties’ businesses that, once combined, 
would result in a material increase in market share or 
market concentration, the parties should consult with 
antitrust counsel to develop an appropriate strategy for 
the transaction, including how the parties would expect to 
respond to any conditions that may be imposed by antitrust 
regulators in order to obtain any required clearances or 
approvals.

Structuring the Deal
There are a number of factors that may influence deal 
structure in any transaction, for example, the target’s 
existing capital structure, the seller’s preferred structure 
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(particularly if there are multiple bidders competing for the 
transaction), and transaction approval requirements. Below 
are a few considerations that may also be relevant in the 
context of a media M&A transaction.

Regulatory Considerations
Regulatory requirements and restrictions can impact the 
preferred transaction structure—this will be highly deal-
specific as it depends on facts relevant to the parties and 
their businesses. A few possibilities include:

• Limits on ownership of certain assets. The FCC limits 
the number of local television and radio broadcast 
stations an entity is permitted to own. If the combination 
of the target’s business and buyer’s business would 
exceed these limitations, the parties may be required 
to spin off certain stations to a third-party buyer or a 
divestiture trust.

• Antitrust concerns. If any of the target’s business 
lines or assets are expected to raise antitrust concerns 
when combined with the buyer’s existing business (e.g., 
due to significant combined market share or market 
concentration in a particular aspect of the industry), such 
items can be expressly excluded from the transaction in 
order to improve the likelihood of receiving any required 
antitrust approvals. Alternatively, the buyer could elect 
to spin off any problematic assets from its own business 
before completing the transaction with the target.

• Foreign ownership caps and review. Foreign ownership 
of entities with broadcast and certain telecommunications 
licenses in the United States is generally limited to 25% 
on a voting and equity basis. Such limitations may be 
exceeded only with the express approval of the FCC, 
although in certain cases temporary structures may be 
implemented to permit a transaction to close while such 
FCC approval is still pending. Transactions involving 
significant foreign ownership in U.S. communications 
companies are also reviewed by Team Telecom, a group 
of Executive Branch agencies, based on national security, 
law enforcement, and other issues. Some non-U.S. 
jurisdictions impose caps on the percentage of a media 
business or certain media assets that can be owned or 
controlled by a foreign investor (particularly if the media 
business provides news services); investments by U.S. 
companies in companies that are in jurisdictions subject 
to such restrictions are typically structured as joint 
ventures instead, with local partners holding at least the 
required percentage.

Key Due Diligence Findings
Key due diligence findings may influence whether the 
transaction is structured as an asset deal, a stock deal, 

a merger, or a combination. For example, if certain key 
material contracts contain anti-assignment provisions but do 
not have change of control provisions, it may be desirable 
to structure the transaction as the purchase of stock so 
as to eliminate any requirement to seek the consent of 
the counterparties to such agreements. Where a number 
of employees are under contract, a stock deal may be 
preferable to an asset deal structure where each individual 
contract would need to be assigned (thus increasing the 
possibility for renegotiation of contract terms with such 
employees). Conversely, if the target is subject to significant 
pending or expected liabilities, or there are significant 
concerns regarding undisclosed liabilities, the buyer may 
prefer an asset deal structure with such liabilities expressly 
excluded. Post-closing indemnification provided by the seller 
and representation and warranty insurance can also be used 
to protect the buyer against such liabilities.

Where the target has minority investors who may be 
unwilling to cooperate in a sale, it may be preferable to 
structure the transaction as a merger. See Asset Purchase, 
Stock Purchase, and Merger Structures: Benefits and 
Drawbacks.

Tax Considerations
The tax effect of a potential transaction will often influence 
the preferred structure, and media M&A deals are no 
exception. A couple of considerations that may apply in the 
context of a media transaction include:

• Production tax credits or similar tax incentives. Certain 
tax authorities may give production tax credits or other 
incentives to companies in order to drive business in a 
particular location or within a particular aspect of the 
media industry (e.g., film). In some cases, these must at 
all times remain with the same entity in order to apply, so 
if the transaction is expected to close before such credits 
or incentives have been fully utilized, the transaction 
should be structured with this in mind.

• Net operating losses. Net operating losses are not 
specific to media companies and can accrue in any 
business. However, these are worth highlighting in the 
context of media M&A as many start-ups and other 
businesses that are increasingly becoming the targets 
of acquisitions in the media space have net operating 
losses. Where applicable, buyers should consult with tax 
specialists in order to identify the transaction structure 
that will be most likely to preserve the target’s net 
operating losses for future use. Note that expectations 
around the ability to use such losses will also impact 
the buyer’s valuation of the target (as well as the seller’s 
expectations on price).
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• Tax Basis of Assets or Stock. Many traditional media 
companies have assets or stock with a tax basis below 
market value. Where this is the case, tax issues can 
become a significant driver of transaction structuring. 
Reorganizations under Section 368 of the Internal 
Revenue Code, elections under Section 338 of the Code 
and devices such as Reverse Morris Trusts can be useful 
tools to address the tax impact of such acquisitions. See 
Tax Considerations in M&A Deals for further discussion.

Regulatory Matters
FCC Approval
Under the Communications Act of 1934, the FCC’s consent 
is required in advance of assigning or transferring control 
of any FCC licenses or permits. Therefore, both asset and 
stock transactions where the target holds any FCC licenses 
or permits will require FCC approval of the license transfer 
before the transaction can close. In addition, a post-closing 
notification of the consummation of the transaction must 
also be filed.

The FCC approval process generally involves a 30-day 
period after the application for approval has been filed 
during which third parties may file objections to the 
transaction. The time necessary for the FCC to act on 
an application depends primarily upon whether any such 
objections are filed and whether the FCC itself raises any 
issues with the transaction. The FCC has stated that it 
endeavors to complete its review of transactions within 
180 days, but the 180-day timeline is a general guideline, 
and the FCC reserves the right to “stop the clock” during 
the process for various reasons. Additionally, the FCC can 
reconsider or review, and ultimately rescind, its consent 
for a period of 40 days following the initial grant of the 
consent. FCC consent to the assignment or transfer of a 
license can also be appealed to the federal courts. Detailed 
information about the FCC’s review process in connection 
with M&A transactions is available on the FCC’s website 
at https://www.fcc.gov/proceedings-actions/mergers-and-
acquisitions.

Hart-Scott-Rodino
As indicated above, U.S. transactions (or transactions 
involving one or more U.S. parties) may trigger filing and 
approval requirements under the HSR Act, an antitrust 
regulation enforced by the Department of Justice and 
the Federal Trade Commission. Such approval is generally 
required (subject to some limited exemptions) if the 
transaction would result in the buyer holding voting 
securities or assets in the target in excess of a specified 
dollar value, or if the transaction size exceeds a specified 

dollar value threshold and the parties’ annual revenue 
exceeds certain amounts. If applicable, HSR clearance or 
approval must be obtained before the transaction can close. 
Media M&A transactions often exceed the HSR thresholds, 
and therefore trigger this pre-closing filing and approval 
requirement. See Merger Review Antitrust Fundamentals 
and Antitrust and Regulatory Considerations in an M&A 
Deal for a more in-depth discussion of the HSR filing 
requirement and related considerations.

Incentive Compensation
Start-ups and new media or technology companies 
often have various equity incentive programs to reward 
employees and other service providers. In many cases, 
significant third-party commercial partners may also be 
compensated in part with equity. Such equity grants may be 
structured in the form of options or warrants in addition to 
actual stock (or restricted stock) issuances. These securities 
may or may not be registered under federal or state 
securities laws and such laws may have filing, notification, 
or other requirements that apply in the context of an 
M&A transaction, particularly in the event of any change 
to the terms of such equity grants or conversion/roll-over 
into new or replacement equity instruments. The parties 
should consult with securities counsel prior to entering into 
transaction documents or finalizing the treatment of such 
items in conjunction with the transaction to identify any 
such requirements, as failure to comply can result in fees, 
penalties, and other adverse consequences. Modification of 
such equity instruments can also have tax consequences for 
both the issuer and the recipient, so it is prudent to also 
consult with tax experts regarding the planned treatment of 
such items.

The Purchase Agreement
Purchase Price Provisions
In addition to a general purchase price agreed between 
the parties, the transaction may involve an element 
of contingent consideration, sometimes referred to as 
contingent value rights or “CVRs,” such as an earn-out or 
milestone payment. This is less common in transactions 
involving established media businesses where valuation 
of the target is more reliably based on historical financial 
performance. However, many M&A transactions in the 
media space involve start-ups or newer businesses where 
significant up-front or development costs have impacted 
the target’s profitability, making valuation difficult. Similarly, 
companies focused on attracting users or subscribers 
without yet fully exploiting ways in which to monetize 
such a customer base may be attractive targets given 
the potential future revenue streams or other benefits 
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stemming from attracting a particular user or subscriber 
base but are likewise difficult to value using traditional 
methodologies. In addition, the COVID-19 pandemic has 
created substantial uncertainty as to current valuation of 
companies in the media industry. Inclusion of CVRs can 
be a way to bridge the gap between current and future 
value, or to address valuation uncertainty, with the future, 
contingent consideration tied to achieving certain financial 
targets or, alternatively, milestones such as reaching a 
particular number of users or subscribers, conversion of 
trial users into paid subscriptions, or other relevant metrics. 
Buyers may also wish to consider CVRs when an individual 
seller is an important member of management who the 
buyer wishes to retain as a manager for some period after 
the acquisition – the CVRs keep the manager invested in 
the business. For a more detailed discussion of CVRs, earn-
outs, and related considerations, see Earn-Out Provisions 
Key Considerations Chart and for a sample provision, see 
Earn-Out Clause.

Representations and Warranties
The scope of representations and warranties is typically 
among the most heavily negotiated components of any 
merger or acquisition agreement. In addition to customary 
representations and warranties regarding the target’s 
business (e.g., financial statements, compliance with law, 
litigation, employee matters, permits, taxes, real property 
matters, related party transactions), media M&A transactions 
may warrant the inclusion of some or all of the following:

• Intellectual property. The scope of the intellectual 
property representations and warranties will vary based 
on the type of intellectual property owned or licensed by 
the target and how central such intellectual property is to 
the target’s business. Key items to cover, as appropriate, 
include:

 o The target’s valid right to use all IP used in its 
business as currently conducted and as proposed 
to be conducted, including sole and exclusive 
ownership of any owned IP and valid licenses to use 
any licensed IP

 o The absence of any activities that infringe the IP 
rights of any other person (including the receipt of 
any notices or communications that allege any such 
infringing activity has occurred)

 o The absence of any facts or circumstances 
that would render any of the target’s IP invalid, 
unenforceable, or otherwise have any adverse effect 
on the target’s IP rights (e.g., holes in the chain of 
title of copyright to entertainment content, or failure 
to appropriately renew copyrights)

 o The absence of any copyrights that have fallen into 
the public domain

 o Use of appropriate contracts and other agreements 
to ensure that all ownership and other rights with 
respect to any inventions or other items developed 
by any employees, independent contractors, or other 
service providers are fully vested in the target

 o Compliance with all applicable laws relating to the 
target’s IP and uses thereof

 o Implementation of appropriate security measures 
to protect the target’s IP (and the absence of any 
breaches thereof)

 o Appropriate confidentiality measures to ensure the 
secrecy of any confidential or proprietary information 
(and the absence of any breaches thereof)

 o Details of any exceptions to the representations 
and warranties, which are typically included in the 
disclosure schedules. Disclosure schedules typically 
also include a comprehensive list of all IP used by 
the target, broken down into each type (e.g., patents, 
trademarks, trade names, domain names, etc.), with 
details of any related registrations.

 o Data/privacy matters and use of open source IP 
where relevant—see further discussion below. Given 
the importance of IP to the target’s business in 
media transactions, the survival period for these 
representations and warranties is often longer 
than for representations and warranties generally. 
Similarly, liability for breaches of IP representations 
and warranties may be outside of the general 
indemnity cap (although may still be capped).

• Data security/privacy. Representations and warranties 
relating to data and privacy matters should include:

 o Compliance with applicable privacy laws, 
regulations, and company policies and procedures in 
connection with the collection, use, and retention 
of any data or personal information collected in 
connection with the target’s business or operations, 
including confirmation that there have been no 
material breaches, unauthorized disclosures, or 
misappropriations, or other violations of any privacy 
rights or confidentiality protections with respect to 
any such data

 o Confirmation that no person has threatened to 
take any action that would result in such a breach, 
unauthorized disclosure, or other violation

 o Confirmation that the target company has 
implemented security and other measures to protect 
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against any such breach, unauthorized disclosure or 
misappropriation, misuse, or other violation of such 
data

In some cases, the disclosure schedules will contain copies 
of (or links to copies of) the target company’s privacy 
policies. As with most representations and warranties, a 
key point of negotiation will be the use of materiality and/
or knowledge qualifiers. In evaluating the level of materiality 
qualifier to accept, the buyer should be aware of the 
consequences of any violations that would not result in a 
breach of the warranty to determine if it is taking on an 
acceptable level of risk.

• Open source. Representations and warranties relating to 
open source software should be included if the target 
company has any proprietary software or is otherwise 
involved in software development in connection with 
its business and operations. The target should represent 
that its proprietary technology or software is not derived 
from, and does not contain, any open source software 
or technology that is licensed under a public license. In 
the event that any such open source software or public 
licenses do apply, the target should specify which open 
source software and technology is being used, and that 
the inclusion of such items is in full compliance with 
applicable requirements (including any required consents) 
and does not affect the target company’s proprietary 
software or technology or any use or ownership rights 
therein. In particular, the buyer should confirm that 
inclusion of such open source will not trigger any 
obligation to disclose the target’s proprietary code or 
other intellectual property to any third parties. For 
examples of representations relating to open source 
software, see Technology Open Source Representation 
(Pro-Seller) and Technology Open Source Representation 
(Pro-Buyer).

• Material contracts. The material contracts 
representations and warranties in a media M&A 
transaction will be generally in line with those for 
transactions in other industries, but may include some 
additional categories of contracts. See the section 
“Material Contracts” under Due Diligence above for a 
discussion of the types of contracts that may be relevant.

• Anti-bribery/anti-corruption. The inclusion of 
representations and warranties relating to anti-bribery 
or anti-corruption laws and regulations is becoming 
increasingly prevalent in transactions generally and is 
often seen in transactions in the media industry. This is 
particularly important where one or more parties involved 
in the transaction has global business operations. For U.S. 
transactions or transactions involving U.S. companies, 
the primary anti-bribery statute is the Foreign Corrupt 

Practices Act (FCPA), which prohibits companies 
(including their directors, officers, owners, employees, and 
agents) from making or offering to make any payments 
to government officials for the purpose of influencing a 
decision or otherwise securing an improper advantage. 
Acts considered legal in other jurisdictions may be illegal 
under the FCPA. The FCPA also requires companies to 
put in place sufficient internal accounting controls to 
avoid such illegal payments, and to maintain accurate 
books and records. Additional similar statutes may apply 
if the parties have a presence in, or are doing business 
in, other jurisdictions, most notably the UK Bribery Act, 
which applies to anyone with a connection to the UK. 
The representation and warranty typically:

 o Covers all persons related to the target who could 
be liable under the FCPA or other anti-bribery laws

 o Lists the various actions prohibited by the statute(s) 
with a confirmation that no such actions have been 
taken

 o Confirms that the required accounting and other 
internal controls are in place

 o Confirms that no governmental authority has 
investigated or threatened to investigate the target 
for any alleged violations of the FCPA or any similar 
applicable laws. See also FCPA Due Diligence in 
Mergers & Acquisitions.

• Performance measurement metrics. If certain 
performance metrics are important to the value of 
the target’s business and the buyer is unable to 
independently verify such metrics, the buyer may 
consider including a representation by the seller as to 
such metrics instead.

• Anti-Money Laundering. Where the target receives 
significant sums of money from individuals, for example 
when selling production tax credits, it may be appropriate 
to include representations and warranties that the 
target has ensured that payment of money from such 
individuals has been in full compliance with anti-money 
laundering statutes and regulations.

• FCC Licenses. Representations as to the status and 
sufficiency of FCC licenses, and the absence of 
regulatory litigation or developments that could adversely 
impact those licenses, should be included where the 
target holds FCC licenses that are important to its 
operations.

• COVID-19 Pandemic Issues. Sellers may look to limit 
representations and warranties which the target may 
be unable to bring down at closing due to pandemic-
related uncertainty, such as disruptions in content supply 
chains, distribution platforms, or other aspects of their 
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businesses. Conversely, buyers may look to expand 
representations and warranties to address pandemic-
related concerns raised in diligence. These situations will 
need to be addressed in the context of individual cases 
based upon reasonable risk allocation principles.

Interim Covenants
In addition to customary interim covenants, such as 
confidentiality, cooperation/further assurances, and 
access to information, covenants that may apply in media 
transactions include the following:

• Conduct of business. The conduct of business covenant, 
prohibiting the target from engaging in certain activities 
between signing and closing, is customary in transactions 
generally, but may include additional items for a media 
transaction, such as restrictions on:

 o Granting liens or encumbrances on any intellectual 
property or related rights

 o Modifying any existing agreements relating to the 
target’s intellectual property

 o Granting any third parties any new rights with 
respect to the target’s intellectual property or 
otherwise failing to preserve all of the target’s 
existing rights in its intellectual property

 o Entering into significant material contracts

 o Making any material changes to any assets or 
operations of any television or radio broadcast 
stations that are subject to FCC licenses

 o Taking actions that could adversely impact the 
target’s FCC licenses and affirmatively requiring that 
the target take all actions necessary to maintain such 
licenses in full force and effect

• No control. The transaction documents for recent media 
deals have increasingly included language to make clear 
that notwithstanding any other provisions to the contrary, 
the buyer will not have any control or influence over the 
target’s (or any of its subsidiaries’) day-to-day business, 
operations, decision-making, or assets during the period 
between signing and closing. While this type of provision 
is not unique to transactions in the media industry, it can 
be helpful to preempt any FCC or antitrust “gun-jumping” 
concerns that might otherwise be raised by the conduct 
of business covenant or other language that could be 
read to grant the buyer too much influence over the 
target’s business prior to closing.

• Regulatory approval process. See “Regulatory Matters 
-- Regulatory Process Approval Process Generally” below 
for a discussion of various items to consider in drafting 

interim covenants relating to the regulatory approval 
process.

• COVID-19 Pandemic Issues. Concerns similar to those 
described above as to representations and warranties 
may arise in the context of interim operating covenants. 
Sellers will likely seek to limit covenants or include 
specific carve-outs to provide sufficient flexibility to 
address pandemic issues in their operations. Buyers at 
the same time may look to expand covenants to provide 
outs if pandemic-related matters significantly impact 
operations. In a recent case, the Delaware Court of 
Chancery held that the buyer had the right to terminate 
a purchase agreement based on seller’s breach of an 
interim covenant due to implementation of operational 
changes in response to the pandemic which were not in 
the ordinary course of business.

Closing Conditions
Closing conditions are among the more heavily negotiated 
provisions of a merger or acquisition agreement as 
there is inherent tension between the seller’s desire for 
certainty of closing (and corresponding interest in limiting 
conditions where possible) and the buyer’s desire to resolve 
uncertainties and mitigate risk before it becomes the 
owner of the target’s business. In determining what items 
to include as closing conditions, the parties will need to 
consider:

• The impact of such items on the closing timeline

• The risk of the transaction not closing (or not closing 
within the desired timeline as a result of such items)

• The potential leverage given to third parties involved in 
satisfying such closing conditions (such as consents to 
assignment)

• The impact on the target’s business if such items are not 
resolved prior to closing (or at all)

• Whether to include a break-up or termination fee if the 
transaction does not close

External factors such as whether the transaction process 
is competitive, the desired timeline for closing, and the 
relative bargaining power of the parties will also influence 
the type and scope of closing conditions. A few specific 
closing conditions that may be relevant in a media M&A 
transaction are discussed in more detail below. In addition, 
see Conditions to Closing in Acquisition Agreements for 
further discussion of closing conditions generally.

• Receipt of regulatory approvals. Receipt of any required 
pre-closing regulatory approvals should always be a 
condition to closing; failure to obtain such approvals 
prior to closing transaction could result in rescission 
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of the closing, fines, and other penalties. Where such 
approvals can be obtained after closing (as is frequently 
the case in foreign jurisdictions), the parties should 
evaluate the consequences of failure to ultimately obtain 
such approval (and possibly negotiate the terms of an 
unwind in that case) and determine whether including 
such items as a condition to closing is still warranted 
(e.g., if it involves a jurisdiction that is material to either 
party’s business or if there is any material risk that the 
approval might not ultimately be obtained). Because of 
the potential for public challenge of a transaction, even 
after the FCC has granted its approval, the condition to 
closing language should reflect the parties’ willingness 
to risk a post-closing challenge. Buyers should also 
confirm that the regulatory approval conditions in 
the purchase agreement are adequate to satisfy any 
conditions imposed by its financing sources (e.g., funding 
requirements that regulatory consents have become final 
and non-appealable). See FCC Consent Closing Condition 
Clauses.

• Receipt of key third-party consents. Most transactions 
involve at least some material contracts for which 
consent is required, and whether to include receipt of 
such consents as a closing condition is often an item that 
is heavily negotiated by the parties. This is a common 
issue in media transactions as typically the target 
company is a licensee of certain intellectual property, 
or party to material content supply or distribution 
agreements, and such arrangements often include both 
change of control and anti-assignment provisions. The 
parties will need to balance the risk of not obtaining such 
consents (and resulting impact on the business) with the 
risk of not closing the transaction on the desired timeline 
due to the impact of negotiating with such counterparty.

• Clean-up of regulatory compliance matters. If any 
regulatory issues or areas of noncompliance are identified 
during the due diligence process, in addition to any 
provisions allocating liability for such matters (e.g., special 
indemnities by the seller in favor of the buyer), it may 
be prudent for the buyer to request that such items 
are addressed and resolved during the interim period. 
Often this is managed through the inclusion of interim 
covenants that outline a mutually agreed approach for 
the resolution of such matters. However, if the issue is 
significant to the target’s business or could trigger other 
issues or complications, inclusion of a specific closing 
condition may be warranted.

Regulatory Matters
Several elements of the media industry are regulated, both 
in the United States and in other jurisdictions. The buyer 
and its counsel should identify any regulatory approvals and 

other requirements relevant to the transaction as early in 
the transaction process as possible in order to ensure that 
the due diligence process, negotiations, and language of the 
principal transaction documents have adequately addressed 
such requirements and any corresponding obligations or 
other considerations.

As noted above, regulatory requirements may even impact 
the structure of the transaction—another reason why 
identifying such requirements early in the process will be 
beneficial to all parties involved.

• Regulatory approval process generally. The purchase or 
merger agreement should include covenants relating to 
the regulatory approval process, including:

 o Allocation of responsibility for any filings, 
notifications, or other communications to regulators, 
including any rights of the other party to review or 
comment on such items

 o The communications process generally, including 
any obligation to notify the other party in the 
event of any correspondence, meetings, or other 
communications with the regulators, and related 
participation rights

 o Allocation of fees and expenses (note that fees are 
typically imposed on the buyer by statute, but the 
parties may agree to an alternative allocation)

 o Obligations in the event any required approvals are 
conditioned on either party taking certain actions

 o Process in the event the transaction involves FCC 
licenses subject to FCC policies regarding the non-
assignability or transferability of licenses that are 
pending renewal

 o The level of efforts required by each party in 
the performance of its obligations relating to the 
regulatory process

• Termination rights and fees. The parties should specify 
under what circumstances one or both parties may 
terminate the acquisition or merger agreement in the 
event a required regulatory approval is not obtained. This 
includes approvals that are conditioned on the taking of 
certain actions that a party is not prepared to undertake 
(and where the acquisition or merger agreement doesn’t 
impose any obligation on such party to take such action). 
The parties should also consider whether any termination 
fee will be payable in the event of such a termination. 
While this is not typical, a party may elect to be 
responsible for payment of a termination fee in order to 
give it a termination right that would otherwise be barred 
by an obligation to take certain actions imposed by the 
regulators.
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• Drop-dead date. The date by which either party may 
terminate the acquisition or merger agreement if all 
closing conditions have not been satisfied or waived, 
referred to as the drop-dead date or long-stop date, 
is typically influenced by the expected length of any 
regulatory approval processes as these are typically the 
conditions that take the longest to satisfy. Generally, 
the parties will set the date to include a buffer (one or 
two months) following the expected timing for approval, 
although this depends on factors specific to the parties 
and the particular transaction, seasonality of the relevant 
business, etc. An alternative is to include an extension 
right for the drop-date to accommodate a longer than 
expected regulatory process, provided all other conditions 
have been satisfied (or waived). See Termination 
Triggering Events in M&A Transaction Agreements — 
Failure to Satisfy Closing Conditions by a Specified Date 
for further discussion of drop-dead dates.

• FCC spectrum auctions. From time to time, the FCC 
conducts auctions of available spectrum (such as the 
FCC’s 2016–17 reverse and forward spectrum auctions 
or the FCC’s 2018–19 auction of 5G spectrum) which 
introduce some unique challenges to potentially involved 
parties that are also engaging in M&A activities. For 
example, auction rules will impose strict non-disclosure 
requirements on participants, intended to avoid collusion 
on bids or bidding strategies. At least one recent public 
transaction (the merger between Nexstar Broadcasting 
Group, Inc. and Media General, Inc.) included language 
in the merger agreement to: (1) make clear that each 
party is permitted to participate in the spectrum auction 
and related activities such as entry into channel sharing 
agreements; (2) limit any communications and other 
activities that are prohibited by the FCC’s anti-collusion 
rules; and (3) allocate proceeds in the event the auction 
is completed prior to the closing date of the transaction. 
When an FCC auction is pending, parties in the media 
space that may face some or all of these issues should 
consider how to address them, particularly as there 
may be conflicts between the auction rules and other 
obligations to which such parties would otherwise be 
subject.

Post-closing Matters
The parties to a media M&A transaction may agree to 
include in the acquisition or merger agreement certain post-
closing rights and obligations. These may include:

• Non-solicit. While non-solicitation provisions are typically 
included in the non-disclosure agreement relating to 
a transaction (prohibiting the buyer from soliciting the 

target’s employees), in some cases the parties may agree 
to include a non-solicitation covenant in the acquisition 
or merger agreement, typically prohibiting the seller from 
soliciting the target’s employees, that will remain in effect 
for a specified period after closing (typically up to one 
year).

• Noncompete. In some cases, the buyer may include 
a noncompete covenant to limit or prohibit certain 
competing activities by the seller or its group for a 
specified period after closing, particularly if the seller 
is the founder or comprised of a small number of 
shareholders. Enforceability of noncompetition provisions 
is always a concern, and relevant factors may vary in 
different jurisdictions, but in general the more narrowly 
tailored the scope of the provision is (e.g., effective 
for a limited time period, limited to only a particular 
jurisdiction, narrow definition of competing business, 
inclusion of carve-outs for existing business and minority 
investments, etc.), the greater the likelihood that it will be 
deemed enforceable if challenged.

• Transitional services and commercial arrangements. The 
provision of various transitional services and/or the entry 
into post-closing commercial arrangements between the 
buyer and the seller is discussed in more detail below.

COVID-19 Pandemic Impact.
The COVID-19 pandemic has created its own risks and 
uncertainties which potentially impact Purchase Agreement 
provisions. In addition to those matters described above, 
COVID-19 issues in documenting media transactions may 
include the following:

• Parties to purchase agreements should consider the 
extent, if any, to which pandemic-related matters should 
be specifically addressed in material adverse effect, force 
majeure, and break-up fee provisions to assure that the 
agreement reflects agreed-upon risk allocations. In the 
Delaware Court decision described above, the court held 
that a severe downturn in business due to the pandemic 
was within the general exceptions provided in the MAE 
definition notwithstanding that the definition did not 
mention pandemics specifically. While this decision is 
consistent with previous Delaware law establishing a high 
bar to invoking an MAE clause, it emphasizes the need 
to consider the pandemic specifically in drafting MAE 
provisions.

• Buyers should confirm that any uncertainties as to 
financing which may arise from pandemic-related issues 
are addressed in the purchase agreement (e.g., through a 
financing contingency).
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Transitional and Commercial 
Arrangements
Commonly Provided Services
Certain transitional services are commonly provided in M&A 
deals generally, regardless of the industries involved, such 
as certain back-office support functions, payroll, benefits 
and other HR administration activities, office space, IT 
support, etc. Within the media industry, other transitional 
services may include:

• Advertising representation services, including services 
provided under existing third-party arrangements where 
permitted, which is particularly helpful if the closing 
occurs in the middle of an advertising cycle as it is often 
difficult for the buyer to obtain such services outside of 
regular advertising market timelines)

• Advertising fulfillment services with respect to any 
commitments made prior to closing

• Website hosting and related functions such as upkeep, 
maintenance, and customer service

• Maintenance and other services relating to mobile 
applications, including fielding customer service issues 
and inquiries

• IT and technology services pending integration with the 
buyer’s own systems and technology infrastructure

See Transition Services Agreement for a sample form 
transition services agreement with drafting notes.

In addition, various commercial arrangements between 
the seller, its affiliates, and the target may continue post-
closing; this is typically handled by entering into new 

commercial agreements that become effective upon closing. 
Services that may be part of such commercial arrangements 
include marketing or promotional support, advertising 
representation or other advertising services, uplink and 
downlink services, content licensing arrangements, and 
software/application development agreements. These 
post-closing commercial agreements may be long-term 
arrangements or simply short-term arrangements intended 
to provide continuity of existing business functions until 
the buyer has either developed the relevant capabilities 
in-house or has identified an alternative third-party service 
provider.
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