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-~ The Federal Com-

munications Commis-
sion (FCC) recently completedthe
mostsweepingreform of its spacesta-
tion licensingprocessin morethantwo
decades.Newrules wereadoptedwith
the intentof enablingtheagencyto act
on license applications faster than
before.

Licensing reform is certainly wel-
come,asno onedisagreesthat it takes
toolongto acquireasatelliteauthoriza-
tion. And in truth, the newly adopted
rulesshouldhelpto speedupthelicens-
ing process.However, in its quest for
expediency, the FCC has overlooked
satellite industry realities and unwit-
tingly creatednewregulatoryuncertain-
ties, which likely will leadinvestorsto
think twicebeforebackingfuturesatel-
lite ventures— atroubling development
for anindustrymarkedby inherentrisk
andseveralrecenthigh profile market
failures.

The FCC’S reforms are numerous
and, in many respects,sensible.The
centralproceduralchangeinvolvesthe
establishmentof a single processing
queuefor satellite applications,with
applicationsto bereviewedin theorder
thattheyarefiled. Only applicationsfor
newsatelliteswill form thequeue,how-
ever,becausetheFCCwiselydecidedto
exempt replacementsatellite applica
tions.Theselatterapplications,if unop-
posed and requesting technically
consistentreplacementsatellites, will

Rules Overlook Industry Realities
besimply “grant-stamped”andreturned
to the applicantin a processsimilar to
that usedfor unopposedearthstation
applications.The streamlinedreplace-
mentsatelliteprocedurerepresentsper-
hapsthebestexampleof howthe FCC’s
reformscanbeexpectedto benefitthe
industry, as licenseesseekingreplace-
ment satelliteswill quickly and easily
receive assurancethat their existing
operationscancontinue.

Applicants of so-called “GSO-like”
systemsalso figure to benefitfrom the
new licensing rules. GSO [geostation-
ary]-like applications(i.e., applications
for satellitesusing earthstationswith
non-omni-directionalantennas)now
will be treatedon a “first-come, first-
served” basis. In general terms, this
meansthat onceat theheadof the pro-
cessingqueue,a GSO-like application
will be grantedif the applicantmeets
the necessaryqualifications and the
proposedoperationswill not cause
harmful interference to existing
licensees.The first-come, first-serve
approachis straightforward,fair, and
comparableto the procedureusedin
the earlyyearsof satellite licensing.In
addition, the approachwill likely expe-
dite licensing simply by avoiding the
typically dilatory processingroundpro-
cedure.

Cracks In The Relorins
Unfortunately, the benefits of first-

come, first-served will not extend to
“NGSO-like” systems.Unlike GSO-like
systems,NGSO [nongeostationary]-like

systemsmayrequirebandsegmentation
or other interferencemitigation tech-
niques to avoid interferenceresulting
from their use of earthstationswith
onmi-directional antennas.The FCC
believesthat,undera first-come, first-
servedapproach,an NGSO-like appli-
cantattheheadof theprocessingqueue
could requestso much spectrumthat
marketentry by otherswould be pre-
cluded.To avoid thatscenario,the FCC
decidedthat it will act on NGSO-like
applications through a modified pro-
cessinground usingpre-setband-split-
ting mechanismsbasedon the method
usedin the 2 GHz band.

This is where the limitations of the
FCC’s licensingreformsbegintobefelt.
Under the new rules, if thereis not
enoughNGSO spectrumto accontmo-
date all qualified applicants,spectrum
will be divided equally among those
applicants. In cases where there are
fewerthanthreeapplicants,suchappli-
cantswill receiveonly one-thirdof the
availablespectrum,with the remaining
spectrumto be madeavailablein asub-
sequentprocessinground. While the
FCC’s mechanistic approach offers
administrativeeaseandavoidsthediffi-
culties associatedwith evaluatingeach
applicant’sindividual spectrumneeds,it
fails to accountfor variablesthataffect
thesatelliteindustry. Rigidiy limiting an
NGSO-likelicenseeto at mostone-third
of availablespectrumruns the risk of
eliminatingthepossibilityof developing
potential future applicationsthat may
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require more spectrum,either due to
the nature of the application or in
responseto customerdemand.

TheFCCbelievesthatmarketmecha-
nisms,suchasspectrumrights purchas-
es andspectrum-sharingarrangements,
will satisfy an operator’sneedfor spec-
trum. Relianceon the marketplaceis
generallyawisepolicy, andcertainlythe
relatedeliminationof the anti-trafficking
rule as part of the FCC’S packageof
licensingreformsis goodnews.But the
secondarymarketcarrieswith it signifi-
cantrisk. In the faceof strict construc-
tion milestones,spectrum-acquisition
negotiationswill needto be completed
inshortorderif alicenseeis toavoidlos-
ing its license.Yet, theoften drawn-out
natureof complicatednegotiationsmay
precludetimely milestonecompliance.
Investorsreasonablywill expectsome
form of guaranteethat a satelliteven-
ture’skey asset— spectrumaccess— will
be available in amountssufficient to
allowthatventureto go forward.A spec-
trum-allocationmodelrelying heavilyon
the secondarymarketwill likely notpro-
vide the level of certaintynecessaryto
assuagethe concernsof the financial
community already skittish about the
satelliteindustry.

Signiflcantiy exacerbatingthis sense
of risk anduncertaintyis the FCC’Snew
bondingrequirement.In lieu of the now-
defunct financial qualification require-
ment, licenseesof newsatellites(butnot
replacementsatellites)mustpostamulti-

million-dollar bond within 30 days of
licensegrant. If amilestonedeadlineis
not met, or if the licenseis simply sur-
rendered,the bond becomespayableto
the U.S. Treasury.The severity of this
punishmentwill make it difficult for
companiesof any size to find investors
willing to assumethe risk associated
with financing aproposedsatelliteven-
ture.Riskaside,securingfinancingin the
wake of the new bonding requirement
maybeunfeasible,as a practicalmatter,
for proponentsof innovative,entrepre-
neurialsatelliteventures.Thrpically,these
proponentsmustwalt until their license
isinhandbeforesecuringcapital.The30-
daywindow from licensegrantto bond
postingwill be, in manycases,aninade-
quateamountof timeto pursuefinancing
in thecapitalmarkets.

Another potential trouble spot
involves the construction milestones
themselves,which underthe new rules
will apply immediatelyto a servicelink
license,regardiessof whetherassociated
feederlink or inter-satellitelink spectrum
hasbeenassigued.The prospectof dif-
ferent time framesfor theprocessingof
differentlink requestscreatesrealdoubt
overalicensee’sability tocompleteasys-
temas planned,within milestonedead-
lines. Simply put, it is unrealistic to
expecta licenseeto proceedwith pro-
curementof a satellite systemwithout
actiononcritical elementsof its required
authority— especiallywhereforfeitureof
a multi-million dollarbondis thepenalty
for failing to do soon atimely basis.

Fallout from the new rules has
already begun. PanAmSat [Nasdaq:

SPOTIrecentlywithdrewits application
for authority to launchand operatea
constellationof 12 fixedsatelliteservice
(FSS)satellitesin the V-band. In its let-
ter to theFCCrequestinganapplication
fee refund, PanAmSatindicatedthat it
basedits decisionto withdraw, in part,
on the new bonding and milestone
requirements,which would subjectthe
company “to financial, business,and
regulatoryrisksthatdid notexistwhen
PanAmSatfiled its application.” The
costiylossassociatedwith thefailure to
meet milestonerequirementsalso has
beencitedby industryofficials asalike-
ly reasonfor therecentrequestsfor dis-
missalof Loral’sV-bandandHughes’V-
andKu-bandapplications,andthe sur-
renderof Teledesic’sKa-bandlicenses.

Revampingtwentyyearsof licensing
proceduresis no small task. The FCC
hasmadesignificant progressin bring-
ing its spacestation licensingprocess
up to date.Buttoday’ssatelliteindustry
requires more than just expedited
licensing. It needs a process that
accountsfor therealitiesof thesatellite
industry andthat advancesregulatory
certainty.The FCC’s newrules fail that
test. Unless changed,theserules will
discouragesatellite procurementand
launches,therebydiminishingthe pro-
visionof advancedtelecommunications
servicesto theAmericanpublic.
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